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Match 5, 2010

The Honorable Michael D. Crapo
United States Senate
Washington, DC 20510

Dear Senator Crapo:

I am writing in regard to legislation currently before the Senate Banking
Committee that would, among other things, direct the Securities and Exchange
Commission (SEC) to establish rules relating to issuer proxy solicitation
materials for the purpose of allowing sharcholders to nominate individuals to
membership on the board of directors.

My perspective on this proxy access provision is shaped by the companies I
represent. The American Business Conference (ABC) is made up of mostly
small cap and midcap growth companies. Over the years, ABC has often
found that legislative and regulatory proposals, devised with reference to some
of the largest companies in the world, can have unintended and negative
consequences for the vast majority of US public companies.” We believe that
this is the case with proxy access.

General Comments The argument over access to the corporate proxy is
usually cast as a conflict between very large public companies, who oppose
proxy access rules, and large, activist institutional shareholders, who support
proxy access. This perception reflects the more general truth that the tension
between large corporations and large institutional investors on a host of issues

t According to data compile by the SEC in 2005, there were approximately 550 publicly traded
companies with a market capitalization of $5 billion or more. On the other hand there were more
than eight thousand public companies with market capitalizations below $5 billion. Furthermore, more
than seven thousand of these companies had a market cap of less than $700 million — small cap
companies by most definitions. Final Report of the Advisory Committee on Smaller Public
Companies to the US Securities and Exchange Commission, Table 1, page E-1. (April 23, 2006).
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proposals was $8.1 billion.”

While the views of big companies and big institutional investors are important
and define much of the corporate governance debate, any reforms that emerge
from that debate also directly affect smaller public companies and their
1nvestors.

Smaller public companies and their investors rarely are able to communicate
their views in an effective or timely manner and as a result, their particular
concerns are papered over by “one size fits all” regulations and laws, whose
compliance costs and unintended consequences fall disproportionately on
smaller firms. There is, in other words, a disconnect between the often-voiced
concern in Washington for entrepreneurial, job-creating growth companies and
the failure to consider comprehensively whether a legislative or regulatory
agenda, designed to address concerns about big corporations, are suitable or
necessary for growth companies.

Thus in our comment letter to the SEC on proxy access (see attached), ABC
urged the Commission to embrace “state law and shareholder choice™ as an
alternative to “top down” regulation of access to the proxy. We believe this is
a preferable course for Congress as well.

As you know, it is now permissible under state law for boards to respond to
shareholder demands for proxy access. Within this new legal context, as we
noted in our comment letter, “if shareholders are to have the power to
nominate directors on a par similar to the board, shareholders ought certainly
to be able to determine the limits within which that power can be exercised.”

2 “Proxy Access and the Waters/Peters Amendment, Debunking the Myths,” Council of Institutional
Investors, available at http://www.moreformission.org/assets/ files/Debunking.pdf
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